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Course objectives: This course will provide a reviewan analysis of the planning and preparation of 
charitable remainder trusts (CRTs) and as well as their  tax benefits to donors. Topics discussed 
include: split-interest trusts in general; CRATs, CRUTs, NIMCRUTs, NICRUTs, and FLIP CRUTs; 
filing issues, the “probability of exhaustion” test; income and gift tax consequences; ordering rules 
for distributions; the simplified net investment income calculation (SNIIC) election; and much more.  
   

After completing this course, you will be able to: 

 Recall how the annual fixed percentage of a charitable remainder unitrust is determined 

 Determine the timing and amount of the income tax deduction for a charitable gift to a CRT 

 Recall what happens to the unitrust amount following a trigger event precipitating a FLIP 
CRUT 

 Identify the consequences of putting a provision in a CRAT regarding the probability of 
exhaustion 

 Identify the characteristics of distributions in the hands of beneficiaries receiving annuities 

 Determine how the SNIIC election affects accumulated net investment income 
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DEFINITIONS1 

Split-interest trust. A split-interest trust is a trust that: 

 Is not exempt from tax under section 501(a)2;  
 Has some unexpired interests that are devoted to purposes other than religious, 

charitable, or similar purposes described in section 170(c)(2)(B)3; and  
 Has amounts transferred in trust after May 26, 1969, for which a deduction was 

allowed under one of the sections listed in section 4947(a)(2)4. 

A split-interest trust is subject to many of the same requirements and restrictions that 
are imposed on private foundations. 

Charitable remainder annuity trust (CRAT).   This is a split-interest trust described in 
section 664(d). It pays a fixed dollar (annuity) amount, at least annually, to one or more 
recipients, at least one of which is not a charitable organization. The annuity amount 
must be at least 5%, but cannot exceed 50%, of the initial net fair market value (FMV) of 
all property contributed to corpus, subject to the further requirement that the remainder 
interest in the trust (measured at the time property is transferred to the trust) must have 
a value of at least 10% of the FMV of the initial trust corpus and pass a 5% probability of 
exhaustion test. Payments to the recipient continue for a period of years. The period, if 
stated as a specific number, cannot exceed 20 years. The period can also be 
determined by the lifespan of one or more recipients. Whether the period is a fixed 
number of years, or is measured by an individual’s lifespan, the value of the remainder 
interest must be at least 10% of the FMV of the property transferred to the trust. Upon 
termination of the recipient’s entitlement to the annuity amount, the remainder interest 
passes to a charitable organization described in section 170(c), or qualified employer 
securities are transferred to an employee stock ownership plan. 

Charitable remainder unitrust (CRUT).   This is a split-interest trust described in 
section 664(d)(2). It is similar in many respects to a CRAT except that the amount 
payable to the recipient annually (the unitrust amount) is a fixed percentage (not less 
than 5% but not more than 50%) of the net FMV of the trust’s assets, subject further to 
the requirement described above that the remainder interest must have a value of at 
least 10% of the value of the initial trust corpus, determined at the time property is 
transferred to the trust. Because the unitrust amount is calculated annually based upon 
the FMV of trust corpus, and is not a fixed amount determined upon the creation of the 
trust, the trustee must determine the FMV of the assets of the trust annually. Upon 
                                                 
1 From IRS Instructions to Form 5227                                                                                 
https://www.irs.gov/pub/irs-pdf/i5227.pdf?_ga=1.60457389.1081678471.1386573839  
2 26 U.S. Code § 501 - Exemption from tax on corporations, certain trusts, etc. 
3 26 U.S. Code § 170 - Charitable, etc., contributions and gifts 
4 26 U.S. Code § 4947 - Application of taxes to certain nonexempt trusts 
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termination of the recipient’s entitlement to payments of the unitrust amount, the 
remainder interest is transferred to a charitable organization described in section 170(c), 
or qualified employer securities are transferred to an employee stock ownership plan.  

The trust agreement for a CRUT may allow the trustee to distribute less than the full 
unitrust amount in years when the trust income (as defined under section 643(b)) is less 
than the unitrust amount. A Net-Income Makeup Charitable Remainder Unitrust 
(NIMCRUT) is a charitable remainder unitrust that allows payment of the unitrust 
amount to be deferred in years when the unitrust amount exceeds trust income, with the 
deferred distributions being made up in a later year when the trust has sufficient 
income. A Net Income Charitable Remainder Unitrust (NICRUT) is a charitable 
remainder unitrust that allows for deferral of the unitrust payment (as described above), 
but does not provide for deferred distributions to be made up in future years. 

Recipient.   A recipient is a beneficiary who receives the possession or beneficial 
enjoyment of the unitrust or annuity amount. 

WHAT’S SO GREAT ABOUT CRTS5? 

 Charitable Remainder Trusts are typically individually created to precisely match 
the plans and preferences of the individual donor.  This flexibility does come at a 
cost, specifically the cost of individually constructing and annually maintaining the 
trust. 
 

 Upon bringing the trust into existence, it is itself a charitable entity.  The CRT is a 
tax-exempt entity and pays no income tax. It pays no income tax on any of its 
income and it recognizes no gains on sales of appreciated properties6. 
 
Exception: The courts will collapse separate transactions if, when the first step 
was undertaken, there was a binding commitment to undertake the later steps7.  
 

 Qualifying The CRT Under Section 664:  The CRT must be a valid trust under 
applicable state law8. The CRT must also be irrevocable9.  
 

 The charitable beneficiary of a Charitable Remainder Trust may not even know of 
its existence until receiving the final distribution check. 

                                                 
5 Charitable Remainder Trusts, Part 1 of 4 by Russell N. James III, J.D., Ph.D., CFP  As 
published http://www.pgdc.com/g/russell-n-james-iii-jd-phd-cfp  
6 IRC §664(c) 
7 Maine Foods, Inc. v. Commissioner, 93 T.C. 181 (1989) 
8 IRC §§664(d)(1) & 664(d)(2); Rev. Proc. 89-20, 1989-1 C.B. 841; Rev. Proc. 89-21, 1989-1 C.B. 842. 
9 Treas. Reg. §1.664-1(a)(1)(i) 
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 Beneficiary payments need not go to the donor, but could instead go to someone 

else selected by the donor.  The payment recipients (a.k.a. annuitants) could 
even be a combination of the donor, the donor’s friends or family, or other 
charities.  (However, at least one beneficiary must be non-charitable.) 
 

 Distributions are typically paid for the donor’s life (or the joint lives of the donor 
and the donor’s spouse).  However, a Charitable Remainder Trust can pay for 
any number of lives. The only requirement:  the individuals must be alive at the 
creation of the Charitable Remainder Trust. 
 

 A Charitable Remainder Trust can also pay for a fixed period, not exceeding 20 
years. Additionally, the terms can be combined.  Thus, the payment could be 
made for the donor’s life or 20 years whichever is longer10.  
 

 A donor can transfer cash or property to a CRT.  However, most frequently we 
see highly appreciated property as the initial funding asset thereby avoiding 
capital gains taxes. 
 

 The Charitable Remainder Unitrust allows the recipient to benefit from 
investment growth within the trust. Charitable Remainder Unitrust payments can 
be a fixed percentage annually (minimum of 5%) of all trust assets for the life of 
the trust. Mathematically, the trust will never be exhausted, but could become 
smaller and smaller over time. 

If the assets in a Charitable Remainder Annuity Trust are exhausted (either due 
to poor investments or exceptional longevity of the annuitant) the annuity 
payments will cease.  

 The donor creates the rules in a Charitable Remainder Trust, so long as those 
rules fit within the general guidelines for Charitable Remainder Trusts established 
by the Internal Revenue Code11.  Once established, the trust is irrevocable. 
 

                                                 
10 Treas Reg. 1.664-3(a)(5)(ii).   
11 For sample forms of trusts that meet the requirements of a charitable remainder unitrust, see 
Rev. Procs. 2005-52 through 2005-59, 2005-2 C.B. 326, 339, 353, 367, 383, 392, 402, and 412. 

For sample forms of a trust that meet the requirements of a charitable remainder annuity trust, 
see Rev. Procs. 2003-53 through 2003-60, 2003-2 C.B. 230, 236, 242, 249, 257, 262, 268, and 
274. 
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 This irrevocability is what allows the Charitable Remainder Trust to become a 
charitable entity (i.e., it cannot later be made less charitable).  Irrevocability also 
allows the donor to take a tax deduction for a portion of his or her transfer to the 
trust. 
 

 The donor gets a charitable income tax deduction in the year of the gift for the fair 
market value of the remainder interest passing to charity limited to 30% of his/her AGI 
with a five-year carry-forward12.  
 

 In many cases, the donor may act as trustee of the Charitable Remainder Trust 
and continue to manage the assets and investments.   
 

 The donor is permitted to decide which charity will receive the remainder interest 
at the termination of the Charitable Remainder Trust. (And, they can change their 
mind during their lifetime.) 
 

 Tax Benefits!  By using a Charitable Remainder Trust the donor receives an 
immediate income tax deduction for a transfer that will not go to charity for many 
years. 
 

 Tax Benefits!  A CRT facilitates the postponement or avoidance of capital gains 
taxes; highly appreciated assets can be transferred into the CRT without 
triggering recognition of capital gain. 
 
The Charitable Remainder Trust is itself a nonprofit entity.  As such, the trust can 
have capital gains and earn income while paying no taxes.  This creates two 
dramatic tax advantages.  First, the donor can take payments from the full sale 
value of the highly appreciated asset, undiminished by capital gains taxes.  
Second, all future investment growth taking place inside the Charitable 
Remainder Trust occurs without taxation, excepting only potential taxation on the 
payments received by the donor.  
 

 Investment Benefits.  The Charitable Remainder Trust offers the attractive 
option of being able to sell and reinvest a highly appreciated asset with no 
reduction by capital gains taxes. 
 

 Variations on the theme:  Net Income Charitable Remainder Unitrust 
(NICRUT).  This trust operates like a standard Charitable Remainder Unitrust, 

                                                 
12 IRC §170(b)(1)(B) 
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with the exception that payments to the annuitant will be limited to the lesser of 
trust income or the unitrust percentage.  
 
The Net Income Makeup Charitable Remainder Unitrust (NIMCRUT) has a 
similar provision limiting payments to net income, but also has the added 
provision that previously foregone payments (due to insufficient income) can later 
be made up whenever income is larger than the regular payments.  Thus, 
although payments are still limited to net income, a payment in a particular year 
may be larger than the standard percentage amount in order to make up past 
payments that were missed. 
 

 The FLIP CRUT: The regulations also sanction a fourth type of CRUT called the 
"FLIP CRUT." A FLIP CRUT is a CRUT13:  

1) where the initial unitrust amount to the recipient is the lesser of income 
or the fixed percentage; and  
2) where after a triggering event, the unitrust amount changes (i.e., flips) 
to the fixed percentage.  

 
Under the final regulations, the following requirements must be satisfied to use 
the FLIP CRUT:  

1) the change (FLIP) from the NIMCRUT (NICRUT) to the fixed 
percentage CRUT is triggered on a specific date or by a single event 
whose occurrence is not discretionary with, or within the control of, the 
trustee or any other person;  
2) the FLIP occurs at the beginning of the taxable year that immediately 
follows the taxable year during which the triggering event/date occurs;  
3) following the flip, the CRT becomes a fixed percentage CRT (and the 
makeup account is forfeited). [Treas. Reg. 1.664-3(a)(l)(i)(c)]  

 
A triggering event based on the sale of unmarketable assets or the marriage, 
divorce, death, or birth of a child with respect to any individual will not be 
considered discretionary with, or within the control of the trustees or any other 
person 
 

 The trust must either be a CRAT or a CRUT. The trust cannot be a combination 
of a CRAT and a CRUT14.  

                                                 
13 The amendments allowing a FLIP CRUT are effective for CRUTs created on or after December 10, 
1998. 
14 Treas. Reg. §1.664-1(a)(2) 
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Additional contributions cannot be made to a CRAT because the annuity amount 
is based on the value of the assets only valued as of creation. The governing 
instrument of the CRAT must prohibit additional contributions. Additional 
contributions can be made to a CRUT as long as the governing instrument 
provides a formula upon which to base the unitrust amount, which takes into 
account the additional contribution15.  

 A qualified appraisal is required when the CRT holds unmarketable assets as 
defined in Treas. Regs. §1.664-1(a)(7)(ii). The appraisal must be prepared no 
earlier than 60 days prior to the date that the contribution is made and must be 
prepared no later than the due date of the return (with extensions) on which the 
deduction is claimed16.  

 

STEPS IN THE PROCESS: 

1. Have the property you intend to contribute appraised by a qualified appraiser 
(unless the assets value can be readily determined through public information 
channels, like marketable securities).  This should be done proximate in time to 
the contribution date, but not later than the date the tax deduction is taken on the 
grantor’s individual income tax return. 
 

2. Create the trust instrument.  Most grantors prefer to have the trust document 
drawn by their estate and trust attorney.  However, IRS provides specific 
language in sample forms of trusts that meet the requirements of a charitable 
remainder annuity trust.  
 

3. Fund the trust by transferring assets or cash to the entity. 
NOTE:  Having met the requirements for bringing the trust into existence in 
reliance on the required language IRS provides, the entity is immediately tax 
exempt. 
 

4. Typically the funding assets are sold and the proceeds diversified into a 
prudently directed portfolio that will provide both income and growth over the 
grantor/income beneficiary’s lifetime and assure a balance is available to the 
remainder beneficiary. 
 

5. Per the terms of the agreement, either monthly, quarterly, bi-annually or annual 
distributions are determined based on the original funding value.  (For CRATs 

                                                 
15 Treas. Reg. §§1.664-2(b) & 1.664-3(b) 
16 Treas. Reg. §1.170A-13(c) 
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this amount will remain constant over the term of the trust; for a CRUT, the 
amount will be re-determined annually.)  During the initial year the annual 
distribution amount is computed based on a 365/366 day year, and adjusted 
accordingly for the period the trust exists the first year.  
 

6. A gift tax return, Form 706, must be filed to report the split interest transfer for the 
year of funding.  If additions to the trust are allowed and made in the future, 
additional gift tax returns must be filed for those additions to the trust.  A copy of 
the trust document must accompany the gift tax return. 
 

7. The initial filing of Form 5227 must be filed by April 15 of the first tax year.  A 
three-month extension is available; and additional three months may be 
requested after the initial extension is granted.  When you file the first return for a 
charitable remainder annuity trust or unitrust, include: 

 A copy of the trust instrument, and  
 A written declaration under penalties of perjury that it is a true and 

complete copy. 
 

8. Form 8282. Form 8282, Donee Information Return must be filed by the trustee of 
the CRT if such trust sells, exchanges, or otherwise disposes of certain trust 
assets within two years after the date the CRT received the property.  

 

WHAT NOT TO DO: 

JOSEPH MOHAMED, SR. AND SHIRLEY MOHAMED, Petitioners v. COMMISSIONER 
OF INTERNAL REVENUE, Respondent.  Docket Nos. 13947-07, 12882-08; Filed May 
29, 2012. 

From Judge Holmes Memorandum and statement of Background:  Joseph and 
Shirley Mohamed donated extremely valuable real estate to charity in 2003 and 2004, 
but didn’t follow the Commissioner’s directions about how to document their donations. 
Even though the property was quite likely more valuable than the Mohameds reported 
on their tax returns. 

Joseph Mohamed, Sr., is a real-estate broker, a certified real-estate appraiser, and a 
prominent Sacramento entrepreneur. During a long career he has amassed a fortune in 
real estate. He and his wife Shirley wanted to put their wealth to good use, and in 1998 
they formed The Joseph Mohamed, Sr. and Shirley M. Mohamed Charitable Remainder 
Unitrust II. 
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Mohameds intended that whatever was left in the Trust after their deaths would go to 
the Shriners Hospitals for Children, the Sacramento Food Bank & Family Services, and 
the Pacific Legal Foundation. 

In 2003 the Mohameds donated five properties worth millions of dollars to the Trust. 
Four of the properties were on the same street corner in Rio Linda, California, a city just 
north of Sacramento (Rio Linda properties); the other one was 40 acres of subdivided 
land on Calvine Road south of Sacramento (Calvine Road property). Joseph filled out 
the 2003 tax return himself, including the Form 8283, Noncash Charitable Contributions. 
He admits that he did not read the instructions before completing the form, because he 
says it seemed so clear that he didn’t think he needed to even though, in fairness to the 
Commissioner, the form does say right at the top and center: “See separate 
instructions.” It’s easy to see why Joseph thought so: The form says that section B, part 
I (the description of the donated properties) could be “completed by the taxpayer and/or 
appraiser.” It also notes that “If your total art contribution deduction was $20,000 or 
more you must attach a complete copy of the signed appraisal. See instructions.” The 
Mohameds were not donating art; they were donating real estate. Nowhere else on the 
form did it indicate that a taxpayer had to attach an appraisal. 
 
Joseph left blank section A, meant for donations worth less than $5,000. In section B, 
the Appraisal Summary, he used his own appraisals of the parcels, reporting that he 
had donated “4 parcels of land, 2 with improvements,” worth $1,010,388, and a “40 acre 
parcel of vacant land,” worth $14,873,921. He didn’t report his basis, but stated that he 
had bought all the properties in the 1970s and 1980s. Joseph claimed deductions of 
$229,196 for the Rio Linda properties and $3,629,534 for the Calvine Road property, 
carrying forward the rest of the charitable deduction.  
 
He left blank the Declaration of Appraiser because it stated, “I declare that I am not the 
donor, the donee, a party to the transaction,” and Joseph recognized that he was the 
donor (and the donee, since he was trustee of the Trust). But he did sign the Donee 
Acknowledgment saying that the Trust was a qualified organization under section 170(c) 
(governing which organizations qualify as charities) and that the Trust had actually 
received the claimed donations. 
He also attached two statements to the tax return. The first was a document titled 
“Statement of Explanation for Entry on Line 6 of Schedule A.” This gave the addresses 
of the properties, more detailed descriptions of their size and improvements, and values 
for each of the four Rio Linda properties. It also showed that the total value of the 
Calvine Road property was more than $15 million. The second one, titled “Appraised 
Market Values,” elaborated on the Calvine Road appraisal, and itemized some of the 
expenses related to its improvement. Joseph signed the second document, and under 
his signature indicated that his title was “Real Estate Broker/Appraiser.” He says he 
claimed a lower value on the Form 8283 than he thought might be justified because he 
didn’t want to risk overvaluing the property. 
 
In 2004 the Mohameds donated a shopping center in Elk Grove, California, a town 
southeast of Sacramento, to the Trust. Joseph again filled out the 2004 return (which 
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had the same ambiguous references to appraisals) himself, and again did not read the 
instructions. On his 2004 Form 8283, Joseph wrote the address of the shopping mall 
and valued it at $2 million. He wrote “statement attached” in the boxes marked “Date 
acquired by donor” and “How acquired by donor,” but left blank the box where he should 
have written his basis. He claimed a $488,040 deduction for 2004. He again didn’t sign 
the declaration, but did sign the done acknowledgment on behalf of the Trust. 
 
He submitted the attached statement on the letterhead of Joseph Mohamed 
Enterprises, which had the uppercase-R “realtor” logo on it. It said only: “2004 
Form 8283, Section B, Part 1, Line 5-A, column d: The donor purchased the land in 
August 1969, and then completed building the shopping center in September 1977. 
This property is known as 9738-9756 Elk Grove-Florin Rd., Elk Grove, CA.” His 
statement gave no appraisal information, and he did not sign it. 
 
Joseph prepared another statement for the shopping center that looked much like the 
one he attached to his 2003 return. This one listed the income and expenses from the 
shopping center and used a 6.5% “cap rate” to compute a market value of 
$2,642,190.62. Joseph signed this statement, but listed his job title as “Owner and 
Licensed Real Estate Broker.” Joseph says he attached this to his 2004 tax return, but 
the Commissioner says he didn’t get it until sometime in 2006 after the audit. 
 

The Commissioner started an audit of the 2003 return in April 2005, and was displeased 
at Joseph’s self-appraisal of such high-dollar properties. So the Mohameds hired 
Woodrow Stephen Bowman to perform an independent appraisal of the Rio Linda 
properties and the Calvine Road property, and hired Robert R. Keeling to appraise the 
Elk Grove shopping center. The independent appraisals were similar, but not identical, 
to Mohamed’s own: 
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After the Mohameds transferred the properties, the Trust sold some of them in arm’s-
length deals. Rio Linda parcel 3 sold for $125,000 in May 2003. Rio Linda parcel 4 sold 
for $265,000 in October 2003. The shopping center sold in April 2004 for $2,280,000. 
And by the end of 2004 the Calvine Road property was sold in two pieces for a total 
price of nearly $23 million. 

Despite the relative consistency between the appraisals and the ultimate sale prices, 
the Commissioner thought the Mohameds had overstated the values of the properties, 
and these cases seemed set to become valuation battles. But then the Commissioner 
realized that the Mohameds had made several mistakes in filing their Forms 8283 for 
2003 and 2004, and amended his answer to assert that these mistakes compel denying 
the Mohameds any charitable deductions for their CRUT at all. He also moved for 
partial summary judgment in both cases to settle this issue. 

[Bottom line:  The Tax Court upheld the IRS's denial of a couple's charitable 
contribution deductions for property they donated to a charitable remainder unitrust, 
finding that appraisals by the husband, a real estate broker and appraiser, did not 
satisfy the regulatory requirement for them to obtain and attach a qualified appraisal.] 

Judge Holmes parting words, 

We recognize that this result is harsh--a complete denial of charitable deductions to a 
couple that did not overvalue, and may well have undervalued, their contributions--all 
reported on forms that even to the Court’s eyes seemed likely to mislead someone who 
didn’t read the instructions. But the problems of misvalued property are so great that 
Congress was quite specific about what the charitably inclined have to do to defend 
their deductions, and we cannot in a single sympathetic case undermine those rules. 

CASE STUDY – CRAT for Dave and Millie 

Dave and Millie had enjoyed a successful, profitable and blessed life.  They had also 
gotten to the point where maintaining their lovely home on the Peninsula was just a bit 
more effort than they wanted to expend.  They had found and qualified to enter a new 
age-based continuing care community within reasonable travel time for each of their 
children.  The time was right for them to make big changes in their lives. 

Dave had been a self-employed financial advisor for over 40 years, and he’d seen the 
crashes as well as the boom times.  Now he wanted certainty in his own financial life 
planning.  That’s why he chose to place 40% of his personal residence into a Charitable 
Remainder Annuity Trust shortly before he sold the home.  He wanted a predictable 
cash flow, and hopefully, funds that would be there for Millie and him for the rest of their 
lives.   
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REVIEW QUESTIONS 

Under the NASBA-AICPA self-study standards, self-study sponsors are required to present review 
questions intermittently throughout each self-study course. Additionally, feedback must be given to 
the course participant in the form of answers to the review questions and the reason why answers 
are correct or incorrect.  

To obtain the maximum benefit from this course, we recommend that you complete each of the 
following questions, and then compare your answers with the solutions that immediately follow. 
These questions and related suggested solutions are not part of the final examination and will not be graded by 
the sponsor. 

1. Details of a charitable remainder annuity trust (CRAT) are described in which of the 

following? 

a) A CRAT pays a fixed annuity to charitable organizations only  

b) The period of the trust cannot exceed 25 years  

c) The value of the remainder trust must be a minimum of 10% of the initial net fair 

market value of all property contributed  

d) After the annuity ends, the remainder interest reverts back to the grantor  

2. When assessing the benefits and/or disadvantages of charitable remainder trusts (CRTs), 

which of the following applies? 

a) A CRT must pay income tax  

b) The donor is allowed an income tax deduction in the year of the charitable gift for 

the fair market value of the remainder interest that will pass to charity but limited to 

30% of their AGI  

c) A donor may set up a CRT and designate distributions to his or her future grandchildren  

d) The charitable beneficiary of a CRT must be identified and notified when the trust is 

established  

3. Variations of the charitable remainder trust are accurately outlined in which choice below? 

a) With a net income charitable remainder unitrust, payments to the annuitant will be 

the greater of the trust income or the unitrust percentage  

b) A net income charitable remainder unitrust allows missed payments as a result of 

insufficient income to be made up when there is more income  

c) A FLIP CRUT is a CRUT in which the initial unitrust amount going to the recipient is 

the lesser of trust income or the fixed percentage, and after a “trigger” event, the 

unitrust amount changes to a fixed percentage  

d) Payments made from a net income makeup charitable remainder unitrust 

(NIMCRUT) cannot be more than the standard percentage amount  
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4. The process of creating a charitable remainder trust should include which of the following? 

a) The property should be appraised by a qualified appraiser close to the time of the 

contribution, but certainly within one year of the date the tax deduction is taken on 

the donor’s individual income tax return  

b) The trust document must be drawn up by a qualified estate and trust attorney  

c) Form 709, United States Gift (and Generation-Skipping Transfer) Tax Return, must 

only be filed in the year of funding of the split interest trust  

d) The due date of the initial filing of Form 5227, Split-Interest Trust Information 

Return, is April 15 of the first tax year  

5. In the case Joseph Mohamed, Sr. and Shirley Mohamed, Petitioners v. Comm., what were the 

important details pertaining to the establishment of their CRUT? 

a) The Tax Court upheld the IRS’s denial for a deduction for their charitable 

contribution of property because the taxpayers didn’t follow the requirements to 

obtain and attach a qualified appraisal  

b) The Tax Court disagreed with the IRS, finding that the properties were undervalued 

and ultimately sold for more than their appraised value  

c) Joseph Mohamed used an independent appraiser for the donated properties  

d) Joseph Mohamed signed the Declaration of Appraiser on Form 8283, Noncash 

Charitable Contributions  
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SOLUTIONS TO REVIEW QUESTIONS 

1. Details of a charitable remainder annuity trust (CRAT) are described in which of the 

following? (Page 1) 

a) Incorrect. The annuity is paid at least once a year to one or more recipients, of which 

one is not a charitable organization. 

b) Incorrect. The maximum number of years is 20. 

c) Correct. This is a is true no matter how the annuity is paid out – over a recipient’s 

lifespan or over a stated number of years.  

d) Incorrect. The remainder interest goes to the charitable organization as described in 

26 U.S. Code §170, or if qualified employer securities constitute the remainder 

interest, they are shifted to an employee stock ownership plan. 

2. When assessing the benefits and/or disadvantages of charitable remainder trusts (CRTs), 

which of the following applies? (Page 4) 

a) Incorrect. The CRT pays no income tax and recognizes no gain on the sale of 

appreciated property. 

b) Correct. There is also a five-year carryforward period.  

c) Incorrect. Any beneficiary must be alive when the CRT is set up. 

d) Incorrect. The charitable beneficiary does not need to be notified and may not even 

be aware of the arrangement until they receive the final distribution check. 

3. Variations of the charitable remainder trust are accurately outlined in which choice below? 

(Page 5) 

a) Incorrect. With a NICRUT, payments are the lesser of trust income or the unitrust 

percentage amount. 

b) Incorrect. This defines a NIMCRUT, net income makeup charitable remainder unitrust. 

c) Correct. The FLIP CRUT has three requirements: The change is triggered on a specific 

date or by an event not within the control of the trustee or another person; the flip 

occurs at the onset of the tax year immediately following the year when the trigger 

event occurred; and following the flip, the CRT becomes a fixed percentage CRT.  

d) Incorrect. Payments are limited to net income, but a makeup payment may include 

amounts from past payments, which will increase the payment in a given year. 

4. The process of creating a charitable remainder trust should include which of the following? 

(Page 7) 

a) Incorrect. The date of the appraiser should not be later than the date of the deduction 

taken on the return. 

b) Incorrect. The IRS has sample forms and provides the necessary language for 

creating a CRAT. 

c) Incorrect. It is filed when additional gifts are made to the trust. 

d) Correct. A three-month extension is available, with an additional three months 

available for request after the first extension is granted.  
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5. In the case Joseph Mohamed, Sr. and Shirley Mohamed, Petitioners v. Comm., what were the 

important details pertaining to the establishment of their CRUT? (Page 10) 

a) Correct. This is true, although the taxpayer’s appraisals were in line with those of an 

independent appraiser. However, the IRS ultimately denied the deductions because 

of mistakes on the taxpayer’s Forms 8283, Noncash Charitable Contributions, for the 

2003-2004 tax years.  

b) Incorrect. The Tax Court upheld the IRS’s denial of deductions for the taxpayer’s 

CRUT because Mr. Mohamed did not comply with the directions on the form that 

required them to attach a qualified appraisal to their form. 

c) Incorrect. The taxpayer was a certified real estate appraiser and used his own 

valuations; although he did bring in an independent appraiser as a consequence of 

an audit of his 2003 return. 

d) Incorrect. The taxpayer did not sign this section of the form because it required a 

declaration that he was “not the donor, the donee, or a party to the transaction,” 

which would have been a false statement had he signed it. 
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A trust qualifies as a charitable remainder annuity trust if the following conditions 
are met: 

 The trust pays a specified annuity to at least one non-charitable beneficiary who 
is living when the trust is created. Annuities can be paid annually, semiannually, 
quarterly, monthly, or weekly. 

 The amount paid, as an annuity, must be at least 5%, but less than 50% of the 
initial net fair market value of the property placed in the trust. The charity's 
interest at inception also must be worth at least 10 percent of the value 
transferred to the trust. 

 The annuity is payable each year for a specified number of years (no more than 
20) or for the life or lives of the noncharitable beneficiaries. 

 No annuity is paid to anyone other than the specified noncharitable beneficiary 
and a qualified charitable organization. 

 When the specified term ends, the remainder interest is transferred to a qualified 
charity or is retained by the trust for the use of the qualified charity. 

The Internal Revenue Service has also ruled that a trust is not a charitable remainder 
annuity trust if there is a greater than 5% chance that the trust fund will be exhausted 
before the trust ends. 

The following exhibit is created using NumberCruncher by 2018 software by  
Steve Leimberg (Leimberg & LeClair, Inc. 
http://www.leimberg.com/products/software/numbercruncher.html 
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Non-deductible – 69.07% 

Deductible – 30.93% 

 

Issue:  Using current AFRs, the CRT will not pass the “Exhaustion Test” 

 

The Exhaustion Test:  For charitable remainder annuity trusts, the CRAT must also 
meet the "not-so-remote-as-to-be-negligible-5%-probability" test of Rev. Rul. 77-374. 
That ruling provides that a charitable remainder annuity trust doesn't qualify for a 
charitable deduction (and by implication isn't a qualified trust) unless the possibility that 
the charitable transfer will not become effective is so remote as to be negligible. If there 
is more than a 5% probability that the noncharitable income beneficiary will survive the 
exhaustion of the trust assets, that probability isn't negligible. 
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Rev. Proc. 2016-42, IRB 2016-34.  IRS Relaxes Rules for Charitable Remainder Annuity 
Trusts 

In issuing Revenue Procedure 2016-42, the Internal Revenue Service provides that a 
charitable remainder annuity trust, or CRAT, containing a sample provision from the 
Rev. Proc. will not be subject to a “probability of exhaustion” test. The sample provision 
can be included in the governing instrument of a CRAT providing for annuity payments 
that are payable for one or more measuring lives followed by the distribution of trust 
assets to one or more charitable “remaindermen.”  

The IRS will treat the sample provision as a qualified contingency within the meaning of 
Section 664(f) of the Tax Code. Including the sample provision in the trust instrument 
will not cause the trust to fail to qualify as a charitable remainder trust under Section 
664, and any CRAT containing the sample provision will not be subject to the 
“probability of exhaustion” test. 

The “probability of exhaustion” test helps determine whether a CRAT complies with a 
regulatory requirement that applies to all contingent charitable transfers assuring there 
is only a negligible chance the charity will receive no money. 

The new IRS guidance that does away with the upfront requirement that the trust pass 
the 5% probability of exhaustion test. Instead, if sample language included in the 
guidance is used, once the value of the CRAT reaches the point where 10% of the trust 
assets remain, the trust will automatically terminate early and pay the remainder to the 
charity. This early termination provision will be treated as a qualified contingency under 
IRC Sec. 664(f) and will apply to trusts created on or after 8/8/16. 
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Alternative Payout Rate: 

 

 

In this scenario the non-deductible portion becomes 59.21%; Deductible is 40.79% 
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CASE STUDY – CRUT for Jon & Jessie 

Jonathan and Jessica had met in graduate school where they set their sights on joining 
cutting edge high-tech companies in Silicon Valley.  They both managed to find 
employers that offered pre-IPO stock options and lots of opportunity to demonstrate 
their personal skills.  They were a little late starting a family, but by the time they were 
fifty they had amassed wealth such that they really did not need to be employed for the 
rest of their lives. 

A charitable remainder unitrust offered a way to custom-make a retirement-like 
distribution that should last the length of their joint lives as well as provide a charitable 
contribution deduction in the current year to help offset some of the large income they 
were anticipating during the current year from sale of stock options. 

The following computations and analysis is generated by NumberCruncher 2018.00 
software17.     

                                                 

17 NumberCruncher is Steve Leimberg's authoritative estate planning decision-maker and "electronic survival tool". It 
is the essential "instant answers" solution for estate, business, and financial planners.  Leimberg & LeClair, Inc.  
Havertown, PA 19083  Phone: (610) 924-0515  http://www.leimberg.com/contact/index.html   
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This calculation determines the deduction for a contribution to a charitable remainder 
unitrust. It also calculates the deduction as a percentage of the amount transferred.  
When a charitable remainder unitrust is established, a donor transfers cash and/or 
property to an irrevocable trust but retains (either for himself or for one or more non-
charitable beneficiaries) a variable annuity (payments that can vary in amount, but are a 
fixed percentage) from that trust. At the end of a specified term, or upon the death of the 
beneficiary (or beneficiaries, and the donor and the donor's spouse can be the 
beneficiaries), the remainder interest in the property passes to the charity the donor has 
specified. 

The principal difference between a charitable remainder unitrust and a charitable 
remainder annuity trust is that a unitrust pays a varying annuity. In other words, the 
amount paid is likely to change each year. The payable amount is based on annual 
fluctuations in the value of the trust's property. As it goes up, so does the annuity paid 
each year. If it drops in value, so will the annuity. 

A gift to a charitable remainder unitrust will qualify for income and gift tax charitable 
deductions (or an estate tax charitable deduction) only if the following conditions are 
met: 

 A fixed percentage (not less than 5% nor more than 50%) of the net fair market 
value of the assets is paid to one or more non-charitable beneficiaries who are 
living when the unitrust is established. The charity's actuarial interest must be at 
least 10% of any assets transferred to the trust. 

 The unitrust assets must be revalued each year, and the fixed percentage 
amount must be paid at least once a year for the term of the trust, which must be 
a fixed period of 20 years or less, or must be until the death of the noncharitable 
beneficiaries, all of whom must be living at the beginning of the trust. 

 No sum can be paid except the fixed percentage during the term of the trust and 
at the end of the term of the trust, the entire balance of the trust's assets must be 
paid to one or more qualified charities. 

The donor receives an immediate income tax deduction for the present value of the 
remainder interest that will pass to the charity at the end of the term. 

Because a charitable remainder unitrust is exempt from federal income tax (the income 
and gains of the trust are only taxed when they are distributed to the noncharitable 
beneficiaries as part of the fixed percentage of trust assets distributed each year), they 
are frequently used to defer income tax on gains about to be realized. For example, if a 
donor has an appreciated asset that is about to be sold, the donor can give the asset to 
a charitable remainder unitrust, reserving the right to receive a fixed percentage of the 
value of the trust for life, and for the life of the donor's spouse as well, and the asset can 
then be sold by the trust and the proceeds of sale reinvested without payment of any 
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federal income tax on capital gains. The capital gains will be taxable to the donor (or the 
donor's spouse) only as they are distributed to the donor as part of the annual 
distributions from the trust. 
 
Periodic Payment Methods 
The following are other acceptable periodic payment methods, referred to as income 
exception methods, which will not prevent a trust from qualifying as a CRUT: 
 a. Lesser of trust accounting income or fixed percentage without make-up (NI-CRUT). 
 b. Lesser of trust accounting income or fixed percentage with make-up (NIM-CRUT). 
 c. Conversion from income exception method (item a. or b.) to fixed percentage (FLIP-

CRUT). 
 
These variations of CRUTs have formula payments that alter the fixed percentage of 
the value of the trust assets payment scheme based on level of income. The net-
income-with-makeup CRUT, or "NIMCRUT," pays either the fixed percentage or the 
income actually received by the trust, whichever is less. However, if the income is less 
than the fixed percentage, the deficiency can be paid in a future year, as soon as the 
trust has income, which exceeds the fixed percentage. An additional variation is a "flip" 
unitrust, which is a trust that changes from a NIMCRUT to a regular CRUT upon the 
occurrence of a specific event, such as the sale of a specific asset that was contributed 
to the trust and was not expected to produce much income. However, both NIMCRUTs 
and "flip" CRUTs are valued in the same way as a regular CRUT for the purpose of 
determining the income, estate, and gift tax charitable deduction. 
 
The FLIP-CRUT is beneficial when assets used to fund the CRUT are illiquid and produce 
little or no current income (e.g., raw land)18. The donor may want the noncharitable income 
or beneficiary(ies) of the CRUT to receive a steady stream of payments based on the total 
return available from the assets' value. The donor recognizes, however, that the CRUT 
cannot make these payments until it converts the unmarketable assets into liquid assets 
that can be used to pay the fixed percentage amount. 
 
 
 
  

                                                 
18 Choosing the Type of CRT from Charitable Giving Strategies (PPC) 
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Continuing our CRUT for Jon & Jessie 
Analysis of both income and distributions over time 
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CASE STUDY – Eric Took Early Retirement in 1995 

This CRUT has been operating over a decade, providing benefits for the grantor well in excess 
of the original contribution. 

Eric’s original contribution was made as a way of creating early retirement income and 
immediate diversification of the concentrated position he held in a company he had been 
fortunate to work at early in his career.  He placed the major portion of the initial shares under 
conservative financial management.  He continued to hold some of the original shares, selling 
them off as needed annually to fund the quarterly distributions. 

During the lifetime of the CRUT, the amount and character of undistributed income and capital 
gains must be maintained in order to assure the proper tax treatment to the beneficiary of 
distributions they receive.  The current year accumulated undistributed income within this 23 
year-old trust is shown below: 

ERIC’S CRUT - 2018 ACCUMULATION & DISTRIBUTIONS SCHEDULE 

 

 

 

In 2015 he heard rumors that his old company was a likely take-over target from a larger 
electronics firm.  If that happened he would be forced to immediately recognize over 
$40,000,000 in long-term capital gains.  He chose to make an additional contribution to the 
CRUT during 2016. 
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The worksheet that follows reflects the actual performance of this CRUT from date of creation 
through the end of 2018. 

ERIC’S CRUT HISTORY – INCEPTION TO 2018 

 

 

WHAT HAPPENS WHEN THE TRUST BENEFICIARY DIES? 

Section 2036 (Transfers with retained life estate) and Charitable Trusts 

If a decedent transfers property to a charitable remainder trust and retains a life annuity or 
unitrust interest, the value of the interest must be included in his or her estate under IRC Sec. 
2036. However, because the decedent only retained a right to a portion of the property 
transferred, the amount included in the gross estate under IRC Sec. 2036 is the proportionate 
amount of trust principal. The portion of the charitable remainder annuity trust (CRAT) 
includable in the decedent/grantor's gross estate is the portion of the trust necessary to yield the 
annuity payment. The amount included in the gross estate should not, however, exceed the 
value of the trust assets [Reg. 20.2036-1(c)]. 
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The portion of a charitable remainder unitrust (CRUT) includable in the gross estate is that 
portion of the trust property value necessary to yield the unitrust adjusted payout rate where 
assets are presumed to produce income at the Section 7520 rate at the decedent/grantor's date 
of death [Reg. 20.2036-1(c)(2)(iv), Example 3]. The amount includable in the gross estate 
equals the unitrust assets' date of death value multiplied by the equivalent income interest rate 
divided by the Section 7520 rate. The formula for determining the equivalent income interest 
rate is: 

UNITRUST ADJUSTED PAYOUT RATE DIVIDED BY (1-UNITRUST ADJUSTED PAYOUT 
RATE) 

If the charitable remainder trust has additional individual beneficiaries surviving the 
decedent, the entire value of the annuity is included in the estate and the charitable 
deduction is limited to the present value of the remainder interest. 

TESTAMENTARY GIFTS OF RETIREMENT PLAN ASSETS TO CRTs 

A decedent's estate is allowed an estate tax charitable deduction for the present value 
of the remainder interest in a charitable remainder unitrust (CRUT) [IRC Sec. 
2055(e)(2)(A)]. The amount of this deduction varies depending on the payout rate and 
term of the trust.  Unlike a CRUT, where the value of the remainder interest is 
calculated from various present value tables, the value of a remainder interest in a 
charitable remainder annuity trust (CRAT) is determined by subtracting the value of the 
annuity stream received by the income beneficiary from the value of the property 
contributed. The value of the annuity is determined in accordance with the rules for 
determining the present value of an annuity under Reg. 20.2031-7(d) [Reg. 1.664-2(c)]. 

All qualified retirment plans, including IRAs, 401(k)s and 403(b)s can be used to make 
tax efficient charitable gifts at the owner’s death.  Designating these type of funds for a 
CRT or CRUT will become especially attractive if Congress is successful in eliminating 
the Stretch IRA19.   

Consider a $1,000,000 IRA in the context of a taxable estate and a law that would 
require complete distribution of the IRA to beneficiaries within five years.  Here’s what 
that same $1,000,000 could look like if placed in a 20-year CRT at the plan holder’s 
death.  First, although the $1,000,000 would be considered an asset of the estate, a 
charitable donation for the amount of the computed remainder interest would be 
available as an estate tax deduction.  Second, for the 20 year term, the decedent could 

                                                 
19In April, 2019 The House Ways and Means Committee passed the Secure Act with a stated 

objective of helping workers save for retirement.  A provision in the bill would force the distribution 
of a retirement account within 10 years for most nonspouse beneficiaries, which could throw cold 
water on a tax-savings strategy known as the “stretch IRA.”  The Senate version of the bill would 
distribute the account in five years if the beneficiary is not a spouse and if the account value 
exceeds $400,000 as of the date of death.  Exceptions are made for spousal beneficiaries. 
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be assured that his designated beneficiary would receive consistent annual income and 
not have the ability to spend through the inheritance in a short period of time. 

 

 

In a series of positive private letter rulings, starting with PLR 9237020 and PLR 9253038, the 
IRS has indicated that such a transfer would not trigger federal income tax on the entire 
balance. Rather, this income tax is applied only as this income is distributed to the income 
beneficiaries of the charitable remainder trust according to the usual four-tier system20. 

                                                 
20 An interesting article on this topic can be found at https://www.pgcalc.com; Testamentary Gifts of 
Retirement Assets by Bill Laskin (03/13/2018). 
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CHARITABLE REMAINDER TRUSTS21 ARE DIFFERENT THAN “REGULAR 
TRUSTS.” 

 Charitable remainder trusts (CRTs), also known as split-interest trusts and “section 
664 trusts”, make distributions to both charitable and noncharitable beneficiaries, 
while providing tax benefits to their donor. 
 

 Split-interest trusts must annually file Form 5227, Split-Interest Trust Information 
Return, (not Form 1041) to report financial activity and determine if they should be 
treated as a private foundation.   

 
 Report the income (both current and cumulative undistributed income) of the trust for 

purposes of determining the character of distributions in three categories: 
o     Ordinary income, 
o     Capital gains and losses, and 
o     Nontaxable income. 

A loss in any one of the three categories may not be used to reduce a gain in any 
other category. For example, a capital loss may not be used to reduce ordinary 
income. However, a loss in any one category may be used to reduce undistributed 
gain for earlier years within that same category, and any excess may be carried 
forward to reduce gain in future years within that same category. 
 

 A CRT must complete a balance sheet annually 

The balance sheet is completed using the accounting method the trust uses in 
keeping its books and records. All charitable remainder unitrusts must complete 
columns (a), (b) and (c). In computing the net FMV of the unitrust's assets, take into 
account all assets and liabilities without regard to whether particular items are taken 
into account in determining the income of the trust. The net FMV of the trust's assets 
may be determined on any one date during the tax year of the trust, or by taking the 
average of valuations made on more than one date during the tax year of the trust, 
as long as the same valuation date or dates and valuation methods are used each 
year. See Regulations section 1.664-3. 

To figure the annuity amount (line 61b) or the unitrust amount (line 68) for short tax 
years, multiply the annuity or unitrust amount by the number of days in the trust's tax 
year, and then divide the result by 365 (or 366 for leap years). 

                                                 
 
21 Instructions to Form 5227 
https://www.irs.gov/instructions/i5227/ch01.html?_ga=1.232043031.927185517.1423603132 
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 Inclusion of Amounts in Recipients' Income 

If there are two or more recipients, each will be treated as receiving his or her pro 
rata share of the various classes of income or corpus. 

Amounts distributed by a charitable remainder annuity trust or a charitable 
remainder unitrust have the following characteristics in the hands of the 
recipients: 

 First, as ordinary income to the extent of ordinary income for the current year 
and undistributed ordinary income for prior years of the trust. Ordinary income is 
computed without regard to any net operating loss deductions under section 172.  
 

o Ordering Rules for Ordinary Income.   Ordinary income is composed of 
two classes for purposes of characterizing and ordering distributions: (a) 
qualified dividends, and (b) all other ordinary income. If the trust has both 
classes of ordinary income, distributions are treated as made first from all 
the other ordinary income class, and second from the qualified dividends 
class. Within qualified dividends are those subject to NII rules (23.8% rate) 
and those that are excluded (20% rate). 
 

 Second, as capital gains to the extent of the trust's undistributed capital gains. 
Undistributed capital gains of the trust are determined on a cumulative net basis 
without regard to any capital loss carrybacks and carryovers.  
 

o Ordering Rules for Capital Gains Income.  Capital gains are composed 
of several classes for purposes of characterizing and ordering 
distributions.  For example, the highest taxable income rate for short-term 
capital gains would be 39.6+3.88 (43.4%), followed by 39.6% for ordinary 
income that is excluded from NII income. 

o The following is a summary of the classes for long-term rates: 
 28% long-term capital gain class (31.8%). This class consists of 

collectibles gains and losses and the taxable gain (but not more 
than the section 1202 exclusion) on the sale or exchange of 
qualified small business stock.  

 Section 1250 long-term capital gain class at 25% (28.8%),. This 
class consists of unrecaptured section 1250 gain (generally the part 
of real estate capital gain attributable to depreciation) on sales, 
exchanges, etc. of assets held more than 1 year. Undistributed, 
unrecaptured section 1250 gain on sales, exchanges, etc. after 
May 6, 1997, is included in this class.  
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 All other long-term capital gain class, 15%, 20% (23.8%) gains. 
This class consists of all other gains or losses from sales, 
exchanges, and conversions (including installment payments 
received) of assets held more than 12 months. 
 

 Third, as nontaxable income to the extent of the trust's nontaxable income for 
the current year and undistributed nontaxable income for prior years.     
 

 Fourth, as a distribution of trust corpus. For this purpose, trust corpus means the 
net FMV of the trust assets less the total undistributed income (but not loss) in 
each of the above categories. 
 

 See IRS Instructions to Form 5227 for greater detail and explanation of this tiered 
structure. 
 

 

 

Simplified Net Investment Income Calculation Election (SNIIC Election) for 
Section 664 trusts. 

Starting in 2015, CRTs may make an election to calculate receipts and distributions of 
NII using a simplified method that is independent of the section 664 category and class 
system. Once made, the SNIIC election is irrevocable. If a CRT makes the SNIIC 
election, the CRT computes the NII in the same manner as an individual. When using 
the SNIIC, a CRT’s accumulated NII is a separate and independent tracking system 
within the CRT and is not assigned, combined, or taken into account in any of the CRT's 
existing categories. 

The SNIIC election will change the netting and ordering rules for ordinary income and 
capital gains or losses.   For more information, see Instructions to Form 5227. 
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Ordinary Income Distribution Worksheet (KEEP FOR YOUR RECORDS) 
 
Use this worksheet to determine the ordering of any ordinary income distributions. 

  All other ordinary income Qualified dividends 

    Excluded  
Accumulated NII post 
2012  

Excluded  
Accumulated NII 
post 2012  

1. 
Prior years 
undistributed ordinary 
income or (loss)         

2. 
Current year ordinary 
income or (loss)         

3. 
Total combined 
ordinary income or 
(loss) by class         

4. 
Adjustments for 
netting any ordinary 
(losses) on line 3         

5. 
Total undistributed 
ordinary income         

6. 2018 distributions...         

7. 
Carryforward to 2019 
(line 5 less line 6)         
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Capital Gains Distribution Worksheet (KEEP FOR YOUR RECORDS) 

Use this worksheet to determine the ordering of any capital gains distributions. 

  

Short-term Long-term 

Excluded 

Accumulated 
Net 
Investment 
Income 
(ANII) post 
2012  

28% long-
term capital 
gain class 

Section 1250 
long-term capital 
gain class 

All other long-term 
capital gain classes

    

    Excluded

ANII 
post 
2012 Excluded 

ANII 
post 
2012  Excluded 

ANII post 
2012  

1. 
Prior years 
undistributed gain or 
(loss)                 

2. 
Current year net gain 
or (loss)                 

3. 
Total combined gain 
or (loss) by class                 

4. 

Adjustments for 
netting any long-
term capital (losses) 
on line 3                 

5. Total                 

6. 

Adjustments for 
netting any short-
term capital gain or 
(loss) on line 3 (see 
Netting Rules , 
earlier)                  

7. 
Total undistributed 
gains                 

8. 2018 distributions...                 

9. 
Carryforward to 2019 
(line 7 less line 8)...                 
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Tax-exempt interest. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 14 14

15 Other nontaxable income. List type and amount G
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Trustee fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19 19

Attorney, accountant, and return preparer fees. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 20 20

Other allowable deductions. Attach statement (see the instructions). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21 21
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Charitable deduction . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23 23

Section E'Deductions Allocable to Income Categories (Section 664 trust only)
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REVIEW QUESTIONS 

Under the NASBA-AICPA self-study standards, self-study sponsors are required to present review 
questions intermittently throughout each self-study course. Additionally, feedback must be given to 
the course participant in the form of answers to the review questions and the reason why answers 
are correct or incorrect.  

To obtain the maximum benefit from this course, we recommend that you complete each of the 
following questions, and then compare your answers with the solutions that immediately follow. 
These questions and related suggested solutions are not part of the final examination and will not be graded by 
the sponsor. 

6. What is true of the “probability of exhaustion” test and Rev. Proc. 2016-42? 

a) The revenue procedure provides that all CRATs are subject to the probability of 

exhaustion test  

b) The probability of exhaustion test is used to determine if a CRAT is complying with 

a regulatory requirement guaranteeing that there is almost no chance that the charity 

will receive no money  

c) Including a provision regarding the probability of exhaustion will cause the trust to 

fail as a CRAT  

d) The provision under the revenue procedures is a qualified contingency applying to 

trusts created on or after December 31, 2016  

7. In order for a gift to a charitable remainder unitrust to qualify for income and gift tax 

deductions, certain conditions must be met. Which of the following is one of those 

conditions? 

a) A fixed percentage of not less than 10% nor more than 50% of the net FMV of the 

assets is paid to at least one noncharitable beneficiary who was alive when the trust 

was created  

b) The unitrust assets must be revalued at least once every two years  

c) At the end of the trust term, the balance of the assets must be paid to a single 

designated charitable organization  

d) No amount can be paid during the trust term except for the fixed percentage amount  

8. Distinguishing factors of charitable remainder trusts (CRTs) include which of the following? 

a) A taxpayer may use a loss in any one category of reported income to reduce 

undistributed gain from prior years within the same category  

b) Income must be reported in two categories: as ordinary income and nontaxable 

income  

c) A CRT is like other trusts and must file Form 1041 but must also file Form 8282, 

Donee Information Return  

d) A loss in any one category of reported income may be used to reduce a gain in 

another category  

9. For purposes of distributions from a CRAT or CRUT, what are the characteristics of ordinary 

income and what are its ordering rules? 
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a) Ordinary income is treated as a single class of income for ordering distributions  

b) Distributions are treated as being made first from qualified dividends  

c) Ordinary income should be computed without regard to any net operating loss 

deductions  

d) All qualified dividends are subject to net investment income rules, taxed at 23.8%  

10. What is true for the simplified net investment income calculation (SNIIC) election for U.S. 

Code §664 trusts? 

a) The election is revocable  

b) With the SNIIC election, the CRT computes net investment income in the same way 

as an individual  

c) If the election is made, the CRT’s accumulated net investment income must be taken 

into account in all of the CRT’s categories  

d) The SNIIC election will have no effect on the netting and ordering rules for ordinary 

income and capital gains and losses  
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SOLUTIONS TO REVIEW QUESTIONS 

6. What is true of the “probability of exhaustion” test and Rev. Proc. 2016-42? (Page 13) 

a) Incorrect. The revenue procedures states that the CRAT will not be subject to the test 

if a provision is put into the governing instrument of the CRAT. 

b) Correct. The test is to verify that there is not more than a 5% probability that the trust 

would be exhausted before it ends.  

c) Incorrect. Its inclusion will not cause the trust to fail. 

d) Incorrect. The correct date is August 8, 2016. 

7. In order for a gift to a charitable remainder unitrust to qualify for income and gift tax 

deductions, certain conditions must be met. Which of the following is one of those 

conditions? (Page 17) 

a) Incorrect. The unitrust (CRUT) pays an annual fixed percentage of not less than 5% 

or more than 50% of the net FMV of the trust’s assets, calculated annually. It is 

correct that the noncharitable beneficiaries must be alive at the creation of the trust. 

b) Incorrect. The assets must be revalued every year. 

c) Incorrect. More than one charitable organization may be the recipient. 

d) Correct. The fixed percentage is not less than 5% but not more than 50% of the net 

FMV of the assets.  

8. Distinguishing factors of charitable remainder trusts (CRTs) include which of the following? 

(Page 24) 

a) Correct. In addition, any excess may be carried forward to reduce gain in subsequent 

years but only within the same category.  

b) Incorrect. There are three categorizes of current and undistributed income that are 

used to determine the character of distributions: ordinary income, capital gains and 

losses, and nontaxable income. 

c) Incorrect. The CRT must file Form 5227, Split-Interest Trust Information Return, not 

Form 1041. 

d) Incorrect. Any loss can be used to reduce gain only within the same category. 

9. For purposes of distributions from a CRAT or CRUT, what are the characteristics of ordinary 

income and what are its ordering rules? (Page 25) 

a) Incorrect. For purposes of ordering distributions, there are two classes: qualified 

dividends and all other ordinary income. 

b) Incorrect. Distributions are considered to be made first from all other ordinary 

income. 

c) Correct. Deductions under IRC §172 are disregarded.  

d) Incorrect. The dividends that are subject to NIIT are taxed at 23.8%. There are 

dividends that are excluded, which are taxed at 20%. 

10. What is true for the simplified net investment income calculation (SNIIC) election for U.S. 

Code §664 trusts? (Page 26) 
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a) Incorrect. The election is irrevocable. 

b) Correct. The simplified method is not dependent on the IRC §664 category 

(charitable remainder trusts) and class system.  

c) Incorrect. The NII is separate and is not combined, assigned or taken into account 

with ordinary income, capital gain, or nontaxable income. 

d) Incorrect. The election will change these ordering and netting rules as laid out in the 

Form 5227 instructions. 
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GLOSSARY  

Charitable remainder annuity trust (CRAT): a type of CRT that pays to the beneficiary a fixed 

percentage of the initial value of trust assets periodically (monthly, quarterly, etc.). The annuity 

amount must be at least 5%, but not more than 50%, of the initial net fair market value of all 

property contributed to the trust 

Charitable remainder trust (CRT): a trust in which the noncharitable beneficiaries are the current 

beneficiaries, and the remainder interest goes to charity 

Charitable remainder unitrust (CRUT): a type of CRT that pays to the beneficiary a fixed 

percentage of the revalued trust assets (as revalued annually) (not less than 5%, but not more than 

50%) 

FLIP CRUT: a CRUT where the initial unitrust amount is the lesser of income or fixed percentage, 

and, when after a triggering event, the unitrust amount flips to the fixed percentage 

Irrevocable trust: a trust that cannot be modified or terminated without the permission of the 

beneficiary. Once assets have been transferred into the trust, the grantor has removed all rights of 

ownership 

Net income charitable remainder unitrust (NICRUT): like a CRUT, except that payments to the 

annuitant will be limited to the lesser of trust income or the unitrust percentage, with no deferred 

percentage payments 

Net income makeup charitable remainder unitrust (NIMCRUT): has similar provisions limiting 

payments to net income, but also includes a provision that previously foregone payments can be 

made up later when income is larger than the regular payments 

“Probability of exhaustion” test: per the IRS, “used to determine whether a CRAT complies with 

the regulatory requirement applicable to all contingent charitable transfers that only a negligible 

chance exists that the charity will receive nothing” 

Recipient: a beneficiary who receives the possession or beneficial enjoyment of the unitrust or 

annuity amount 

Remainderman: The individual or organization named in the trust instrument who receives 

whatever is remaining in a trust account after all required payments have been made 

Simplified net investment income calculation (SNIIC) election: an irrevocable election by a CRT to 

calculate receipts and distributions of net investment income using a simplified method that is 

independent of the 26 U.S. Code §664 category and class system 

Split-interest trust: a charitable remainder trust where the trust is split between the present interest, 

which is with the beneficiary, and the remainder interest, which goes to a designated charity 

Trust: a fiduciary relationship with respect to specific property to which the trustee holds legal title 

for the benefit of beneficiaries, who hold equitable title 

Trustee: the person that manages the trust and holds legal title 
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Course objectives: This course will provide a reviewan analysis of the planning and preparation of 
charitable remainder trusts (CRTs) and as well as their  tax benefits to donors. Topics discussed 
include: split-interest trusts in general; CRATs, CRUTs, NIMCRUTs, NICRUTs, and FLIP CRUTs; 
filing issues, the “probability of exhaustion” test; income and gift tax consequences; ordering rules 
for distributions; the simplified net investment income calculation (SNIIC) election; and much more. 
 

 
Completion deadline and exam: This course, including the examination, must be completed within 
one year of the date of purchase. In addition, unless otherwise indicated, no correct or incorrect 
feedback for any exam question will be provided. 
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Prerequisite: General knowledge of estates and trusts is required. 
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CPE hour measurement 
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Learning assignment and objectives 

 
As a result of studying the assigned materials, you should be able to meet the objectives listed 
below. 
 
 
Assignment:  
 
At the start of the materials, participants should identify the following topics for study: 
 

 Split-interest trusts in general 

 CRATs, CRUTs, NIMCRUTs, NICRUTs, and FLIP CRUTs 

 Income and gift tax consequences 
 

 
Learning Objectives: 

 
After completing this course, you will be able to: 

 Recall how the annual fixed percentage of a charitable remainder unitrust is determined 

 Determine the timing and amount of the income tax deduction for a charitable gift to a CRT 

 Recall what happens to the unitrust amount following a trigger event precipitating a FLIP 
CRUT 

 Identify the consequences of putting a provision in a CRAT regarding the probability of 
exhaustion 

 Identify the characteristics of distributions in the hands of beneficiaries receiving annuities 

 Determine how the SNIIC election affects accumulated net investment income 
 

 
 
 

 
After studying the materials, please answer exam questions 1-10. 
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3. Were the program materials accurate? ______________ 
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Examination for Spidell’s 

Charitable Remainder Trusts 

PLEASE: Place the correct response for each question on the attached answer sheet and retain this 

examination for your records. If you purchased the online version, or would like to complete your 

exam online, please log-in to your SpidellCPE online account to submit your answers to the exam. 

70% or more (7 of 10) correct responses are necessary to receive credit for this course. This course 

must be completed within one year of the date of purchase. 

Final Exam Questions 

1. A split-interest trust: 

a) Is exempt from tax 

b) Is devoted exclusively to charitable or 

religious purposes 

c) Has amounts transferred in trust post-

January 1969 for which a deduction is 

allowed 

d) Is subject to many of the same restrictions 

that are imposed on private foundations  

2. A charitable remainder unitrust (CRUT) pays an 

annual fixed percentage of _______ of the net 

FMV of the trust’s assets, calculated annually. 

a) Not less than 10% but not more than 60% 

b) Not less than 5% but not more than 50%  

c) Not less than 5% but not more than 55% 

d) Not less than 10% but not more than 50% 

3. What are the tax consequences of using a 

charitable remainder trust? 

a) The donor gets a charitable income tax 

deduction in the year of the gift for the FMV 

of the remainder interest that passes to the 

charity, limited to 35% of his or her AGI 

b) The donor will receive an income tax 

deduction only when the remainder interest 

passes to the charity 

c) The CRT is a nonprofit entity, but it will pay 

tax on earned income 

d) All investment growth in the future that 

occurs within the trust will not be taxed 

except for possible taxation on payments 

received by the donor  

4. Which of these trusts operates like a regular 

charitable remainder unitrust, but the payments 

to the annuitant are limited to the lesser of trust 

income or the unitrust percentage? 

a) CRAT 

b) NIMCRUT 

c) NICRUT  

d) FLIP CRUT 

5. What is not a requirement of a FLIP CRUT? 

a) The flip occurs during the taxable year during 

which the triggering event or date occurs  

b) The flip from a NICRUT or NIMCRUT to a 

fixed percentage CRUT is triggered either 

on a particular date or as a consequence of a 

single event that is not within the control of 

the trustee or another individual 

c) After the flip, the CRT becomes a fixed 

percentage CRT 

d) Subsequent to the flip, the makeup account 

is forfeited 

6. To which of the following trusts can additional 

contributions be made? 

a) CRAT 

b) CRUT  

c) Both of the above 

d) Neither of the above 
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7. What form must be filed if the trustee of a 

charitable remainder trust sells or exchanges 

certain trust assets within two years of the CRT 

receiving the property? 

a) Form 709, United States Gift (and 

Generation-Skipping Transfer) Tax Return 

b) Form 5227, Split-Interest Trust Information 

Return 

c) Form 8282, Donee Information Return  

d) None of the above 

8. Under Rev. Proc. 2016-42, if sample language is 

included in the governing instrument of the 

CRAT, once the value of the CRAT reaches the 

point where _______ of the trust assets remain, 

the trust will automatically end prematurely and 

pay the remainder to charity. 

a) 10%  

b) 5% 

c) 20% 

d) 15 % 

9. When determining the character of amounts 

distributed by a CRAT or CRUT, which comes 

last as to their characteristics in the hands of the 

beneficiaries receiving the annuity? 

a) As a capital gain to the extent of the capital 

gain of the trust for the current year and the 

undistributed capital gain from previous years 

b) As a distribution of trust corpus  

c) As ordinary income to the extent of ordinary 

income of the trust for the current year and 

undistributed ordinary income from previous 

years 

d) As nontaxable income to the extent of 

nontaxable income for the current year and 

undistributed nontaxable income from 

previous years 

10. For a CRT, within the capital gain income tier, 

items are allocated to different classes based on 

the federal income tax rate that applies to each 

type of income in that category as accounted for 

by the trust. Which statement is true regarding 

these classes and rates? 

a) Section 1250 long-term capital gain is taxed 

at 20% 

b) Long-term capital gain is taxed at 25% 

c) Ordinary income that is excluded from net 

investment income is taxed at 31.8% 

d) The highest rate for short-term capital gains 

subject to the NIIT is 43.4%  
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Answer Sheet for Spidell’s 

Charitable Remainder Trusts 

Name: __________________________________ Signature: _______________________________ 

Company: _______________________________ No. of Hours to Complete (Max. 2): __________ 

Address: ________________________________________________________________________ 

City/State/ZIP: ___________________________________________________________________ 

Phone: _________________________________ Fax: ____________________________________ 

E-mail: _________________________________________________________________________ 

License/Registration No.: _____________   CPA     EA     CRTP (CTEC)    Atty 

PTIN: ____________  

If you are an EA or CRTP (CTEC), we must have your PTIN in order to report your hours to the IRS. 

 

Deadline to Complete the Course: In accordance with NASBA and IRS requirements, 

you have one year from the date of purchase to complete the examination and submit it 

to our office for grading. 

  

This examination is designed to test your knowledge on the content of Spidell’s Charitable Remainder 

Trusts. We will grade the answer sheet, and if you answer 70% or more of the questions correctly you will be 

sent a certificate of completion. Passing CPAs will be recommended for two hours of continuing education 

credit, and passing EAs and CRTPs will be recommended for two federal tax hours of continuing education. 

 

* Attorneys will be recommended for 1.5 hours of general MCLE credit. 

 

Mail or fax this Answer Sheet to: 

 

Spidell Publishing, Inc. 

P.O. Box 61044 

Anaheim, CA 92803-6144 

Fax: (714) 776-9906



Name   
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Final Exam Questions 

1.  a) Is exempt from tax 

  b) Is devoted exclusively to charitable or 

religious purposes 

  c) Has amounts transferred in trust post-January 

1969 for which a deduction is allowed 

  d) Is subject to many of the same restrictions 

that are imposed on private foundations 

2.  a) Not less than 10% but not more than 60% 

  b) Not less than 5% but not more than 50% 

  c) Not less than 5% but not more than 55% 

  d) Not less than 10% but not more than 50% 

3.  a) The donor gets a charitable income tax 

deduction in the year of the gift for the FMV 

of the remainder interest that passes to the 

charity, limited to 35% of his or her AGI 

  b) The donor will receive an income tax 

deduction only when the remainder 

interest passes to the charity 

  c) The CRT is a nonprofit entity, but it will 

pay tax on earned income 

  d) All investment growth in the future that 

occurs within the trust will not be taxed 

except for possible taxation on payments 

received by the donor 

4.  a) CRAT 

  b) NIMCRUT 

  c) NICRUT 

  d) FLIP CRUT 

5.  a) The flip occurs during the taxable year during 

which the triggering event or date occurs 

  b) The flip from a NICRUT or NIMCRUT to 

a fixed percentage CRUT is triggered either 

on a particular date or as a consequence of 

a single event that is not within the control 

of the trustee or another individual 

  c) After the flip, the CRT becomes a fixed 

percentage CRT 

  d) Subsequent to the flip, the makeup account 

is forfeited 

6.  a) CRAT 

  b) CRUT 

  c) Both of the above 

  d) Neither of the above 

7.  a) Form 709, United States Gift (and 

Generation-Skipping Transfer) Tax Return 

  b) Form 5227, Split-Interest Trust 

Information Return 

  c) Form 8282, Donee Information Return 

  d) None of the above 

8.  a) 10% 

  b) 5% 

  c) 20% 

  d) 15 % 

9.  a) As a capital gain to the extent of the capital 

gain of the trust for the current year and the 

undistributed capital gain from previous years 

  b) As a distribution of trust corpus 

  c) As ordinary income to the extent of 

ordinary income of the trust for the current 

year and undistributed ordinary income 

from previous years 

  d) As nontaxable income to the extent of 

nontaxable income for the current year and 

undistributed nontaxable income from 

previous years 

10. a) Section 1250 long-term capital gain is 

taxed at 20% 

  b) Long-term capital gain is taxed at 25% 

  c) Ordinary income that is excluded from net 

investment income is taxed at 31.8% 

  d) The highest rate for short-term capital 

gains subject to the NIIT is 43.4% 

 




